
Arraignments, Pleas and Right of Silence

Arraignment is a formal reading of a criminal complaint in the presence of the defendant to 
inform the defendant of the charges against him or her. In response to arraignment, the accused 
is expected to enter a plea. Acceptable pleas vary among jurisdictions, but they generally include 
"guilty", "not guilty", and the peremptory pleas (or pleas in bar) setting out reasons why a trial 
cannot proceed. Pleas of "nolo contendere" (no contest) and the "Alford plea" are allowed in 
some circumstances.

In England, Wales, Northern Ireland and Australia, arraignment is the first of eleven stages in a 
criminal trial, and involves the clerk of the court reading out the indictment. The defendant is 
asked whether he or she pleads guilty or not guilty to each charge.

In federal courts in the United States, arraignment takes place in two stages. The first is called 
the initial arraignment and must take place within 48 hours of an individual's arrest, 72 hours if  
the individual was arrested on the weekend and not able to go before a judge until Monday.[1] 
During this arraignment the defendant is informed of the pending legal charges and is informed 
of his or her right to retain counsel. The presiding judge also decides at what amount, if any, to 
set bail. During the second arraignment, a post-indictment arraignment or PIA, the defendant is 
allowed to enter a plea.

If the defendant pleads guilty, an evidentiary hearing usually follows. The court is not required 
to accept a guilty plea. During the hearing, the judge assesses the offense, the mitigating factors,  
and the defendant's character, and passes sentence.

If the defendant pleads not guilty, a date is set for a preliminary hearing or a trial.

In the past, a defendant who refused to plead (or "stood mute") was subject to peine forte et 
dure (Law French for "strong and hard punishment"). Today in common-law jurisdictions, the 
court enters a plea of not guilty for a defendant who refuses to enter a plea.[3] The rationale for 
this is the defendant's right to silence.

The right to remain silent is a legal right recognized, explicitly or by convention, in many of the 
world's legal systems.

The right covers a number of issues centered around the right of the accused or the defendant 
to refuse to comment or provide an answer when questioned, either prior to or during legal 
proceedings in a court of law. This can be the right to avoid self-incrimination or the right to 
remain silent when questioned. The right usually includes the provision that adverse comments 
or inferences cannot be made by the judge or jury regarding the refusal by a defendant to 
answer questions before or during a trial, hearing or any other legal proceeding. This right 
constitutes only a small part of the defendant's rights as a whole.
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Canada

The right to silence is protected under section 7 and section 11(c) of the Canadian Charter of 
Rights and Freedoms. The accused may not be compelled as a witness against himself in criminal 
proceedings, and therefore only voluntary statements made to police are admissible as 
evidence. Prior to an accused being informed of their right to legal counsel, any statements they 
make to police are considered involuntarily compelled and are inadmissible as evidence. After 
being informed of the right to counsel, the accused may choose to voluntarily answer questions 
and those statements would be admissible.

These rights to silence exist only when the suspect is knowingly dealing with a person in 
authority. When the subject is unaware he is dealing with the police, such as in the case of an 
undercover operation, these protections do not exist. Statements made to police officers during 
undercover operations are almost always allowed into evidence unless the conduct of the police 
was deemed so egregious that it would shock the community.

One case in relation to the right to silence is the Hodgson decision (R. v. Hodgson, [1998] 2 S.C.R. 
449). In this case the subject was confronted by the victim and her parents. He confessed to 
them and was subsequently held at knife point until the police arrived. The court found that his 
confession was admissible because the complainant and her parents were not deemed to be 
'persons in authority'. The subject was convicted based in large part in his confessions made at 
that time.

In R. v. Singh (163 C.R.R. (2d) 280), a person in police custody invoked his right to silence 18 
times, and after each invocation, the police continued to browbeat the detained subject with 
further questioning, implying that his claim of a right to silence was either ineffective or 
meaningless. The Canadian Supreme Court ruled that this police behavior did not violate the 
right to silence, so the evidence obtained could be admitted. It is important to note that most 
rights in Canada can be limited by s. 1 of the Charter, which permits rights to be reduced if they 
interfere with substantial government interests, or by s. 24 of the Charter.

Although an accused has the right to remain silent and may not be compelled to testify against 
himself, where an accused freely chooses to take the witness box and testify, there is no further 
right to silence and no general restriction on what kinds of questions they may be required to 
answer. section 13 of the Canadian Charter of Rights and Freedoms guarantees that witnesses 
may not have any incriminating evidence they gave as testimony used against them in separate 
proceedings. In effect, a person can be compelled to give involuntary self-incriminating evidence 
but only where that evidence is to be used against a third party.

In most cases, except for certain sex offences or where the victims are children, spouses can not 
be compelled to testify against each other.

Rob
Highlight

Rob
Highlight

Rob
Highlight

Rob
Highlight



Section 7 of the Canadian Charter of Rights and Freedoms is a constitutional provision that 
protects an individual's autonomy and personal legal rights from actions of the government in 
Canada. There are three types of protection within the section, namely the right to life, liberty,  
and security of the person. Denials of these rights are constitutional only if the denials do not 
breach what is referred to as fundamental justice.

This Charter provision provides both substantive and procedural rights.[1] It has broad 
application beyond merely protecting due process in administrative proceedings and in the 
adjudicative context, and has in certain circumstances touched upon major national policy 
issues such as entitlement to social assistance[2] and public health care.[3] As such, it has 
proven to be a controversial provision in the Charter.

Fundamental justice is a legal term that signifies a dynamic concept of fairness underlying the 
administration of justice and its operation, whereas principles of fundamental justice are 
specific legal principles that command "significant societal consensus" as "fundamental to the 
way in which the legal system ought fairly to operate."[1] These principles may stipulate basic 
procedural rights afforded to anyone facing an adjudicative process or procedure that affects 
fundamental rights and freedoms, and certain substantive standards related to the rule of law 
that regulate the actions of the state (e.g., the rule against unclear or vague laws). The degree of 
protection dictated by these standards and procedural rights vary in accordance with the precise 
context, involving a contextual analysis of the affected person's interests. In other words, the 
more a person's rights or interests are adversely affected, the more procedural or substantive 
protections must be afforded to that person in order to respect the principles of fundamental 
justice.[2] A legislative or administrative framework that respects the principles of fundamental 
justice, as such, must be fundamentally fair to the person affected, but does not necessarily 
have to strike the "right balance" between individual and societal interests in general.[3]

The term is used primarily in Canadian and New Zealand law, including in the Canadian Bill of  
Rights and the Canadian Charter of Rights and Freedoms. Fundamental justice, although closely 
associated with, is not to be confused with the concepts of due process, natural justice, and 
Wednesbury unreasonableness.

Section 11 of the Canadian Charter of Rights and Freedoms is the section of the Canadian 
Constitution that protects a person's legal rights in criminal and penal matters. This includes 
both criminal as well as regulatory offences, as it provides rights for those accused by the state 
for public offences. There are nine enumerated rights protected in section 11.

Section 11(c) provides that
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11. Any person charged with an offence has the right ...

(c) not to be compelled to be a witness in proceedings against that person in respect of the 
offence;

This provides a right against self-incrimination. Another right against self-incrimination can be 
found in section 13 of the Charter.

Section 13 of the Canadian Charter of Rights and Freedoms is a section of the Charter which, 
along with section 11 (c), specifies rights regarding self-incrimination. 

It reads: 13. A witness who testifies in any proceedings has the right not to have any 
incriminating evidence so given used to incriminate that witness in any other proceedings, 
except in a prosecution for perjury or for the giving of contradictory evidence.

Rights against self-incrimination had existed in Canadian law even before the Charter, but these 
applied to cases in which an individual might incriminate him or herself while giving testimony in 
another person's trial. Since the enactment of the Charter, the right has been extended in case 
law in regard to retrials, to exclude from one's retrial self-incriminating evidence if it had been 
obtained during cross examination in the last trial.
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